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DISCLAIMER

 The content of this presentation, including the statements made by 
the presenters, is for general information purposes only and it does 
not constitute legal or other professional advice.



COVID-19 IMPACT

• Whether there has been an increase in litigation or regulatory 
complaints remains to be seen.

• But the pandemic has increased the liability risks for health professionals 
through:

• increased patient admissions at hospitals;
• Increased demand for healthcare from patients in the community;
• a greater number of adverse outcomes;
• greater attention being directed to the actions of health professionals; and
• health colleges and plaintiffs’ counsel becoming more aggressive.

• This issue is not unique to Ontario or Canada. There are increased 
concerns about liability exposure for health professionals around the 
world.



CIVIL ACTIONS – OVERVIEW

• Typically based on “negligence” in health/medical malpractice 
lawsuits

• Elements of a negligence claim:
• Duty of Care

• Forcused on the relationship

• Standard of Care
• Generally based on expert evidence

• Causation
• Damages



Regulated Health Workforce

 26 Regulated Health Professions in Ontario
 More than 350,000 health professionals
 All governed under the Regulated Health Professions Act 1991, and 

the Health Professions Procedural Code
 Many other regulated professions outside the health sector:

 Law

 Accounting

 Architecture

 Engineering

 Teaching



Regulatory Investigations –
Quasi-Criminal
 Given the impact of a finding of guilt before the Discipline Committee, College 

disciplinary hearings are often referred to as “quasi-criminal” proceedings:
 The member must enter a plea (guilty or not guilty) at the beginning of the hearing

 The burden is on the prosecution to prove the allegations;

 The member is innocent until proven guilty; and

 The proceeding is governed under principles of criminal law (particularly with respect 
to evidence) and criminal procedure.

 Once the liability phase has been determined, the parties will move on to the penalty 
phase (akin to a sentencing hearing in criminal law).



Regulatory Investigations –
Quasi-Criminal

 However, regulatory prosecutions are NOT criminal proceedings:
 The College findings do not lead to a criminal record;

 The Discipline Committee does not have jurisdiction to impose a jail 
sentence; and 

 The College prosecution does NOT have to meet the criminal burden of 
proof in order to succeed.

 The Burden of Proof in a criminal proceeding = Proof Beyond a 
Reasonable Doubt

 The Burden of Proof before the Discipline Committee = Balance of 
Probabilities



Regulatory Investigations –
Quasi-Criminal

 Privilege v. Right
 A “right” is an entitlement afforded to everyone
 A “privilege” is an advantage bestowed upon a certain 

individual or group (often with conditions)
 Based in large part on the privilege/right distinction, the courts extend a lot of 

deference to the health colleges.



Regulatory Investigations

 The Privilege/Right distinction tends to guide the court’s approach in 
addressing the actions that the health Colleges have taken against 
their members

 That includes the actions taken during investigations
 College Registrars have significant investigative powers that are 

seen as necessary in executing their mandates
 The health Colleges vary widely in terms of their size and resource 

base
 But their investigative and disciplinary functions are carried out 

under the same legislative framework (i.e. the Regulated Health 
Professions Act)



The Duty to Cooperate

 The regulatory scheme obligates health professionals to cooperate 
with College investigations, pursuant to the Health Professions 
Procedural Code:

 Obstruction prohibited
s. 76(3) No person shall obstruct an investigator or withhold or conceal 
from him or her or destroy anything that is relevant to the investigation.

 Member to co-operate
s. 76(3.1) A member shall co-operate fully with an investigator.

 Conflicts
s. 76(4) This section applies despite any provision in any Act relating to the 
confidentiality of health records.



The Duty to Cooperate

 Investigators may visit a clinic on very little notice (or without notice) 
and require the member to, for example:
 Provide specific records;

 Allow the investigator to pull charts at random; or 

 Answer questions in an interview.

 The regulated health professional must cooperate.
 The failure to cooperate with an appointed investigator, or deny the 

investigator access to evidence that is relevant to the investigation, 
may lead to a separate allegation of professional misconduct.



RISK MANAGEMENT

 The following considerations are critical to minimizing risk in a civil or 
regulatory proceeding:
 thorough and accurate charting;
 a careful approach to informed consent;
 clear and seamless communication with the patient and other 

health care providers;
 appropriate insurance coverage; and
 timely engagement of legal counsel.
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